STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF

FI NANCI AL SERVI CES,
Petiti oner,

Case No. 06-3671PL

VS.

JI BRI KHALEI D KNI GHT,

Respondent .

N N N N N N N N N N N

RECOMVENDED CORDER

Noti ce was provided and on February 28, 2007, a fornma
hearing was held in this case pursuant to Sections 120.569 and
120.57(1), Florida Statutes (2006). The hearing |ocation was
the offices of the Division of Adm nistrative Hearings, the
DeSot 0 Buil di ng, 1230 Apal achee Par kway, Tall ahassee, Florida.
The hearing commenced at 9:00 a.m The hearing was hel d before
Charles C. Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: WIIliam Gautier Kitchen, Esquire
Gregg Marr, Esquire
Depart ment of Financial Services
Di vision of Legal Services
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

For Respondent: L. Mchael Billneier, Jr., Esquire
Gl | oway, Brennan and Billneier, P.A
240 East Fifth Avenue
Tal | ahassee, Florida 32303



M chael L. Rothschild, Esquire
Larry S. Davis, P.A

1926 Harrison Street

Hol | ywood, Florida 33020

STATEMENT OF THE | SSUE

Shoul d di sci pline be inposed by Petitioner against
Respondent' s insurance agent licenses, |ife including variable
annuity (2-14), and general |ines (2-20), pursuant to Chapters
624 and 626, Florida Statutes (2004)~?

PRELI M NARY STATEMENT

On August 18, 2006, by an Adm nistrative Conpliant in Case
No. 87216-06-AG Petitioner accused Respondent of violations of
Chapters 624 and 626, Florida Statutes (2004), subjecting
Respondent to possible discipline in accordance with those
chapters and Florida Adm nistrative Code Chapter 69B-231, in
relation to the sale of termlife insurance by Denise D
Turnbul |, a custoner representative to WlliamL. Geen, Jr., a
custoner, and Respondent's sale of an acci dent nedical
protection plan to Brandi Dean, a custoner.

On Septenber 7, 2006, Respondent's attorney wote
Petitioner requesting a hearing pursuant to Sections 120.569 and
120.57, Florida Statutes, to allow the allegations in the

Adm ni strative Conplaint to be contested.



On Septenber 25, 2006, Petitioner forwarded the case to the
Di vision of Administrative Hearings (DOAH) to assign an
adm ni strative |law judge to conduct a formal hearing. Robert
Cohen, Director and Chief Judge of DOAH accepted the case. It
was assigned as DOAH Case No. 06-3671PL, with the undersigned
serving as adm nistrative |aw judge.

Fol l owi ng two continuances the case was heard on the
af orenmenti oned date.

Petitioner called Brandi Lee Dean, Denise D. Turnbull, and
WlliamL. Geen, Jr. as its witnesses. Petitioner's Exhibits
nunbered 1, 2, 4 through 12, and 15 through 19 were admtt ed.

At the conclusion of Petitioner's case, Respondent noved to
dismss Count Il to the Adm nistrative Conplaint. The notion
was denied for reasons explained in the hearing transcript. No
W t nesses were presented by Respondent. Respondent's Exhi bit
nunmbered 1 was admtted.

Consi stent with an Order of Prehearing Instructions the
parties entered into factual stipulations. The stipulated facts
are set out in the findings of fact to this Recomended O der.

On March 14, 2007, a transcript was filed. On April 3,
2007, Respondent filed a proposed reconmended order through an
extended filing schedule. It was considered in preparing the

Recomrended Order.



FI NDI NGS OF FACT

Stipul ated Facts

1. Respondent is licensed by Petitioner as a life
i ncluding variable annuity (2-14) and a general |ines (2-20)
i nsurance agent and has been issued |icense D029506.

2. During the tinme referenced in the Adm nistrative
Conpl ai nt, Respondent was |icensed as a custoner representative
(4-40) and a life including variable annuity (2-14) agent.

3. The Departnent has jurisdiction over Respondent's
i nsurance |icenses and appoi ntnents.

4. At all times relevant to the dates and occurrences
referenced in the Adm nistrative Conpl ai nt, Respondent was
enpl oyed or affiliated with Direct General |nsurance Agency,
Inc., a Tennessee corporation, doing business in Florida as
Fl ori da No-Fault | nsurance Agency (Cash Register).

Addi ti onal Facts:

5. At times relevant to the case Respondent held his life
i ncluding variable annuity |license (2-14) under an appoi nt nent
with Direct Life Insurance Conpany.

6. At tines relevant to the case Respondent had a custoner
representative license (4-40) under appointnment with Direct

CGeneral | nsurance Agency, |Inc.



7. At present Respondent continues to hold the life
i ncludi ng variable annuity |icense (2-14) under an appoi nt ment
with Direct General Life Insurance Conpany. At present he has a
general lines license property and casualty |icense (2-20) under
appointments with Direct General |nsurance Conpany and Anerican
Bankers | nsurance Conpany of Florida.

8. On February 8, 2005, Brandi Dean called Cash Regi ster
to receive a quote for the purchase of basic autonobile
i nsurance coverage. She was provided a quote at that tine.

9. On February 8, 2005, Brandi Dean, went to the Cash
Regi ster to purchase basic autonobile insurance coverage. She
had done business with the i nsurance agency before. Her policy
with Direct General I|nsurance Conpany was Policy No.
FLCR162714439, as reflected in Petitioner's Exhibit nunbered 15,
with a scan cover sheet entitled "Renewal Auto." On February 8,
2005, Ms. Dean purchased aut onobil e insurance coverage that
woul d be effective from February 10, 2005 through February 10,
2006. She was charged $316 for property damage liability (PD)
and $216 for basic injury protection (PIP) for a total of $532,
with a $25 policy fee. The application information within the
exhibit reflects the custoner's nane, signature, and initials in

vari ous pl aces.



10. On February 8, 2005, Ms. Dean was provi ded anot her
formreferred to as an Expl anation of Policies, Coverages and
Cost Breakdown (including non-insurance products). Petitioner's
Exhi bit nunbered 16. She signed that docunent. It reflected
the auto policy coverage information. It also set forth under a
category referred to as optional policies, the purchase of
LI oyd's Accident Medical Protection Plan for $110. Petitioner's
Exhi bit nunbered 17 is additional information concerning the
Acci dent Medical Protection Plan application by the custoner
signed by her. It details a $110 annual prem um for individual
coverage of $1,000 nedi cal expense, and 125/ day-365 day hospital
coverage. Wthin that sane exhibit there is a form signed by
the custoner titled 100% certain underwiters @ LI oyd s/London

(DB/ 33) Accident Medical Protection Plan. This reflects $110

cost, $125 daily coverage and the total annual benefit of
$45, 625.

11. Petitioner's Exhibit nunbered 18 is a scan cover sheet
entitled Renewal Finance with Prem um Fi nance Agreenent
Information in association with Direct General Financia
Services, Inc., in which the custoner Ms. Dean paid $69. 63 down,
financed $599.82, with a total price of $748.61 when considering
t he annual percentage rate for financing. This docunent in

totality was initialed and signed by M. Dean.



Ms. Dean was provided a receipt for her cash down-paynent on the
purchase. Petitioner's Exhibit nunbered 14. Petitioner's

Exhi bit nunmbered 19 is an I nsurance Prem um Fi nanci ng Di scl osure
Form signed by the custoner, reflecting the cost of the

aut onobi | e i nsurance and the hospital indemity plan, the anount
of total cost and includes the policy fee for the autonobile

i nsurance, docunment stanp tax, the down paynent, and the total
amount financed $599. 82.

12. Ms. Dean was left with the inpression that she had
only purchased autonobile insurance. She believed that the
nmont hly paynents for the financing were only in relation to
aut onobi | e i nsurance.

13. Ms. Dean does not recall having the accidental nedical
protection plan explained to her as to its ternms. She does not
recall anyone explaining that it was an optional plan
unassoci ated with autonobil e insurance. She told the agent that
she dealt with that she was only interested in purchasing the
state-required autonobil e insurance coverage. Had she realized
t hat she was purchasi ng optional accident nedical protection,
not part of the autonobile insurance purchase, she would have
declined the optional policy.

14. Ms. Dean does recall that the agent she dealt with
made sone brief explanation about the docunents involved in the

transacti on but not every page was explained. M. Dean recalls



expl anati ons about the autonobile policy but nothing about
optional coverage. Ms. Dean gl anced over the docunents but did
not read every word included in the docunents.

15. Ms. Dean does not recall whom she dealt with on
February 8, 2005. O herwi se, the record does not reflect the
person who sold the autonpbile insurance and acci dental nedi cal
protection plan to her at that tine.

16. At tinmes relevant, Denise Dal ey Turnbull worked at
Cash Register. She was a custoner representative |license (4-
40), appointed by Direct General |nsurance Agency, |nc.

17. On March 24, 2005, WIlliamL. Geen, Jr., came to Cash
Regi ster to purchase autonobile insurance. He dealt wth
Ms. Turnbull. He nmade a $170.02 down paynent for his purchases,
as reflected in Petitioner's Exhibit nunbered 4, which is a
recei pt provided to M. Geen. A scan cover sheet related to an
auto policy purchased, together with the application information
for the autonobile insurance purchased through Direct General
| nsurance Conpany is found wthin Petitioner's Exhibit nunbered
5. M. Geen purchased autonobile insurance for property damage
liability (PD) in the amount of $590 and basic personal injury
protection (PIP) for $370, with a $25 policy fee, totaling $985.
He signed and initialed parts of the fornms in association with
t he autonobile insurance. Ms. Turnbull also signed forns in

association with the autonobil e i nsurance.



18. Petitioner's Exhibit nunbered 6 is an expl anati on of
policies, coverages and cost breakdown (i ncluding non-insurance
products) reflecting the overall purchases by M. Geen. He
signed that form It relates the autonobile insurance purchase.
It also relates the purchase of an American Bankers Travel
Protection Plan for $60, a Lloyd' s Accidental Medical Protection
Plan for $110 and life insurance of $98. Wth fees and other
costs the total purchase was $1270. 99.

19. O relevance here, Petitioner's Exhibit nunbered 9 is
a scan cover sheet in relation to the |ife policy signed by
Ms. Turnbull. It also includes application information to
Direct Life Insurance Conpany with certain questions reflected
that were initialed by the purchaser. M. Geen signed the
application. Respondent also signed the application, as well as
printing his name and insurance |icense nunber on the form

20. Petitioner's Exhibit nunbered 10 is a scan cover sheet
for a New Finance with Direct General Financial Services, Inc.
which reflects a $162. 03 down- paynent, $1105.17 in anount
financed, with a $129 finance charge. The total sales price for
all purchases was $1396.20, to include the life insurance with
Direct Life Insurance Conpany. M. Geen signed the prem um
finance agreenent. Petitioner's Exhibit nunbered 11 is a copy
of the Insurance Prem um Fi nance Di scl osure Form si gned by

M. Geen



21. M. Turnbull has no recollection of the Respondent's
participation in the sale of the Iife insurance policy to
M. Geen. She does recall that Respondent was in the insurance
agency office when the life insurance was purchased. She
recogni zes Respondent's signature in association with the life
i nsurance application and purchase.

22. M. Green had no intention of purchasing life
i nsurance when he went to Cash Register on March 24, 2005. He
recalls dealing with Ms. Turnbull. No one else sat with
M. Geen and explained policy information to him
Specifically, Respondent did not sit wwith M. G een and offer
expl anations about the policy. M. Geen did not see Respondent
sit with Ms. Turnbull and Respondent remained silent while she
sold the life policy. Had M. Geen realized that he was
purchasing life insurance he woul d have declined the
opportunity.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng in accordance with Sections 120.569 and 120.57(1),

Fl orida Statutes (2006).

24. This is a disciplinary case. Therefore, Petitioner

has the burden of proving the allegations in the Adm nistrative

Conpl ai nt by clear and convincing evidence. See § 120.57(1)(j),

10



Fla. Stat. (2006); see also Departnent of Banking and Fi nance

Di vi sion of Securities and | nvestor Protection v. Gsborne Stern

and Co., 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510

So. 2d 292 (Fla. 1987); and Pou v. Departnent of |nsurance and

Treasurer, 707 So. 2d 941 (Fla. 3rd DCA 1998).
25. In pertinent part the Adm nistrative Conpl aint

al | eges:

3. At all times relevant to the dates and
occurrences referenced herein you, JIBR
KHALEI D KNI GHT, were enployed or affiliated
with Direct General |nsurance Agency, Inc.
a Tennessee corporation, doing business in
Fl ori da as Cash Register.

Count |

* * %

5. On or about March 24, 2005, Custoner
Representative Denise D. Turnbull (Florida

| nsurance ldentification Nunber E159113)
sold atermlife insurance policy to WIIliam
L. Geen. M. Turnbull was not licensed to
sell this insurance product and her having
done so was a violation of Sections
624.11(1), 626.112(2), 626.611(4),
626.611(7), 626.611(13), and 626.621(2),
Florida Statutes, and Rul es 69B-213. 050(3),
and 213.110(3), Florida Adm nistrative Code.

6. You, JIBRI KHALEID KNI GHT, signed the
forns associated with this transaction and
in so doing aided and abetted Ms. Turnbul
in a violation of the insurance code.

11



| T I S THEREFORE CHARGED t hat you, JIBR
KHALEI D KNI GHT, have viol ated or are
account abl e under one or nore of the
foll ow ng provisions of the Florida

| nsurance Code, which constitutes grounds
for the suspension or revocation of your
|icenses as an insurance agent in this
state:

(a) No person shall transact insurance in
this state, or relative to a subject of

i nsurance resident, |ocated, or to be
performed in this state, w thout conplying
with the applicable provisions of this code,
[ Section 624.11(1), Florida Statutes].

(b) If the license or appointnent is
wWillfully used, or to be used, to circunvent
any of the requirenments or prohibitions of
this code. [Section 626.611(4), Florida
Stat ut es] .

(c) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsurance. [Section 626.611(7), Florida
Stat ut es] .

(d) WIlIful failure to conmply with, or
willful violation of, any proper order or
rule of the departnent, conmm ssion, or
office or willful violation of any provision
of this code. [Section 626.611(13), Florida
St at ut es] .

(e) Violation of any provision of this code
or of any other |aw applicable to the

busi ness of insurance in the course of
deal i ng under the |icense appointnent.

[ Section 626.621(2), Florida Statutes].

(f) Knowi ngly aiding, assisting, procuring,
advi sing, or abetting any person in the
violation of or to violate a provision of

t he insurance code or any order or rule of

t he departnent, comm ssion, or office.

[ Section 626.621(12), Florida Statutes].

12



COUNT | |

* * %

8. On or about February 8, 2005, you, JIBR
KHALEI D KNI GHT, sold to Brandi Dean an

Acci dent Medical Protection Plan w thout her
i nformed consent.

| T | S THEREFORE CHARGED t hat you, JI BRI
KHALEI D KNI GHT, have viol ated or are
account abl e under one or nore of the
foll ow ng provisions of the Florida

| nsurance Code, which constitutes grounds
for the suspension or revocation of your

| icenses as an insurance agent in this

st at e:

(a) No person shall transact insurance in
this state, or relative to a subject of

i nsurance resident, |ocated, or to be
performed in this state, w thout conplying
with the applicable provisions of this code.
[ Section 624.11(1), Florida Statutes].

(b) If the license or appointnent is
willfully used, or to be used, to circunvent
any of the requirenents or prohibitions of
this code. |[Section 624.611(4), Florida

St at ut es] .

(c) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsurance. [Section 624.611(7), Florida
Stat ut es] .

(d) Fraudul ent or dishonest practices in

t he conduct of business under the |icense or
appointnment. [Section 624.611(9), Florida
St at ut es] .

(e) WIIlful failure to conply with, or
willful violation of, any proper order or
rule of the departnent, conmm ssion, or
office or willful violation of any provision
of this code. [Section 626.611(13), Florida
St at ut es] .

13



(f) Violation of any provision of this code
or of any other |aw applicable to the

busi ness of insurance in the course of
deal i ng under the |icense or appointnent.

[ Section 626.621(2), Florida Statutes].

(g) Violation of any |awful order or rule
of the departnent, comm ssion, or office.
[ Section 626.621(3), Florida Statutes].

(h) In the conduct of business under the
| icense or appointnent, engaging in unfair
nmet hods of conpetition or in unfair oar
deceptive acts or practices, as prohibited
under part I X of this chapter, or having
ot herwi se shown hinself or herself to be a
source of injury or loss to the public or
detrinental to the public interest.

[ Section 626.621(6), Florida Statutes].

(i) No person shall engage in this state in
any trade practice which is defined in this
part as, or determ ned pursuant to s.

626. 951, or s. 626.9561 to be, an unfair

met hod of conpetition or an unfair or
deceptive act or practice involving the

busi ness of insurance. [Section 626.9521(1),
Florida Statutes].

(j) Representing to the applicant that a
specific ancillary coverage or product is
required by law in conjunction with the

pur chase of i1nsurance when such coverage or
product is not required. [Section 626.9541
(1)(z)1., Florida Statutes].

(k) Representing to the applicant that a
specific ancillary coverage or product is
included in the policy applied for w thout
an additional charge when such charge is
required. [Section 626.9541(1)(z)2.,
Florida Statutes].

(1) Charging an applicant for a specific

ancillary coverage or product, in addition
to the cost of the insurance coverage

14



applied for, without the informed consent of
the applicant. [Section 626.9541(1)(z)3.,
Fl orida Statutes].

26. If the violations are proven Petitioner intends to
i npose discipline under the provisions set forth in Sections
624. 15, 626.611, 626.621, 626.681, 626.691, 626.9521, Florida
Statutes (2004), and Florida Adm nistrative Code Chapter 69B-
231.

27. To understand the statutory references wthin the
Adm ni strative Conplaint, resort is nmade to definitions set forth
in Section 626.015, Florida Statutes (2004), which states in

pertinent part:

(2) "Agent" nmeans a general |ines agent,
life agent, health agent, or title agency,

or all such agents, as indicated by context.
The term "agent" includes an insurance
producer or producer, but does not include a
custoner representative, |imted custoner
representative or service representative.

(3) "Appointment” nmeans the authority given
by an insurer or enployer to a |licensee to
transact insurance or adjust clainms on
behal f of an insurer or enployer.

(4) "Custoner representative" neans an

i ndi vi dual appoi ntnment by a general I|ines
agent or agency to assist that agent or
agency in transacting the business of
insurance fromthe office of that agent or
agency.

(5 "Ceneral lines agent" nmeans an agent
transacting any one or nore of the follow ng
ki nds of insurance:

(a) Property insurance.

15



(b) Casualty insurance, including
commercial liability insurance underwritten
by a risk retention group, a conmerci al
self-insurance fund as defined in
S. 624.462, or a workers' conpensation self-
i nsurance fund established pursuant to s.
624. 4621.

(c) Surety insurance.

(d) Health insurance, when transacted
by a insurer also represented by the sane
agent as to property or casualty or surety
i nsur ance.

(e) Marine insurance.

* * %

(9) "License" nmeans a docunent issued by
t he departnent or office authorizing a
person to be appointed to transact insurance

or adjust clains for the kind, line, or
class of insurance identified in the
docunent .

(10) "Life agent” nmeans an i ndivi dual
representing an insurer as to life insurance
and annuity contracts, including agents
appointed to transact |life insurance, fixed-
dol l ar annuity contracts, or variable
contracts by the sane insurer.

* * %

According to the Adm ni strative Conplaint Count I,

Ms. Turnbull's actions in selling the Iife insurance to WIIiam

L. Geen was a violation of the follow ng provisions:

Section 624.11(1), Florida Statutes (2004)
Conpl i ance required. --

(1) No person shall transact insurance in
this state, or relative to a subject of

i nsurance resident, |ocated or to be
performed in this state, w thout conplying
with the applicable provisions of this code.

16



Section 626.112(2), Florida Statutes (2004):
Li cense and appoi ntment required; agents;
custoner representatives, adjusters,

i nsurance agenci es, service representatives,
managi ng general agents. --

No agent or customer representative shal
solicit or otherw se transact as agent or
customer representative, or represent or
hold hinself or herself out to be an agent
or custoner representative as to, any kind
or kinds of insurance as to which he or she
is not |icensed and appoi nted.

Section 626.611(4), Florida Statutes:

G ounds for conpul sory refusal, suspension,
or revocation of agent's, title agency's,
adj usters, custoner representative's,
service representative's, or managi ng
general agent's license or appointnent.--

(4) If the license or appointnent is
wWillfully used, or to be used, to circunvent
any of the requirenments or prohibitions of

t hi s code.

(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
I nsurance.

(13) WIIlful failure to conply with, or
willful violation of, any proper order or
rule of the departnment or willful violation
of any provision of this code.

Section 626.621(2), Florida Statutes:
Grounds for discretionary refusal
suspensi on, or revocation of agent's,

adj uster's, custonmer representative's,
service representative's, or nmanagi ng
general agent's license or appointnent.--

(2) Violation of any provisions of this

17



code or of any other |aw applicable to the
busi ness of insurance in the course of
deal i ng under the |icense or appointnent.

Fl ori da Adm ni strati ve Code Rul e 69B-
213. 050( 3).

A custoner representative |icense does not
grant the custoner representative any
authority to transact life insurance or
annuities. A custoner representative nmay
only handle duties relating to life

i nsurance and annuities if such duties may
be perforned by unlicensed persons, as
provided in Rule Chapter 69B-222, F.A C ,
and the insurance Code, or if the custoner
representative also holds a |life agent
license. This applies even though the
supervi sing agent holds a |life agent |icense
in addition to a general lines |icense.

Fl ori da Adm ni strati ve Code Rul e 69B-
213.110(3).

The custoner representative shall exercise
great care in not going beyond the
licensure, training, expertise and
experience and experience of the custoner
representative. In the event of uncertainty
as to whether the custoner representative is
conpetent to advise or performregardi ng any
i nsurance matter, the uncertainty shall be
resolved in favor of referring the matter to
t he supervising agent.

29. As stated, the Admnistrative Conplaint accuses

Respondent of aiding and abetting Ms. Turnbull in the above-

stated violations of the |Insurance Code.

The sections that form

the basis for Respondent's alleged violations are conparable to

18



the provisions related to Ms. Turnbull's conduct, wth exception
of Section 626.112(2), Florida Statutes (2004), that is not
referred to when addressi ng Respondent's conduct nor is nmention
made of Florida Adm nistrative Code Rul es 69B-213. 050(3) and
213.110(3). Unlike the violations pertaining to Ms. Turnbul I,
Respondent's actions include an alleged violation of Section
626. 621(12), Florida Statutes (2004) which prohibits a person
from

Knowi ngly ai ding, assisting, procuring,

advi sing or abetting any person in the

violation of or to violate a provision of

the i nsurance code or any order or rule of

t he departnent, comm ssion, or office.

30. Wien Ms. Turnbull sold M. Geen life insurance, she

did not conply with the I nsurance Code as required by Section
624.11(1), Florida Statutes (2004). She did not hold a class
(2-14) agent license appointed under Direct Life Insurance
Conpany. She was a custoner representative (4-40). A custoner
representative was not entitled to solicit or transact insurance
busi ness. 8§ 626.112(2), Fla. Stat. (2004). Her actions
contenpl ate the opportunity to inpose discipline against her
license for violation of Sections 626.611(4), (7), and (13),
Florida Statutes (2004), as well as Section 626.621(2), Florida
Statutes (2004).

31. Ms. Turnbull's actions in selling the life insurance

were contrary to the prohibition against a custoner

19



representative transacting life insurance or annuities as
addressed in Florida Adm nistrative Code Rule 69B-213. 050(3),
and went beyond her licensure contrary to Florida Adm nistrative
Code Rul e 69B-213.110(3).

32. Cear and convincing evidence was presented that
Respondent ai ded and abetted Ms. Turnbull in violating the
| nsurance Code, contrary to Section 626.621(12), Florida
Statutes (2004), when he executed the application by affixing
his name, |icense nunber, and signature w thout further
i nvol venent with the customer Green in the process. The
substance of the life insurance purchase took place between
M. Geen and Ms. Turnbull. In any solicitation or explanation
| eading to the purchase, Respondent willfully used his |icense
in the category (2-14), to circunvent the prohibitions of the
| nsurance Code when assisting M. Turnbull's action in the life
insurance sale to M. Geen. Thus he violated Section
626.611(4), Florida Statutes (2004), as well as Section
626.611(13), Florida Statutes (2004), and Section 626.621(2),
Florida Statutes (2004).

33. In summary, Respondent has violated Count | in the
manner expl ai ned.

34. Count Il has not been proven. It was not shown that
Respondent sold Brandi Dean an acci dental nedical protection

pl an on February 8, 2005, as all eged.

20



35. The Admnistrative Conplaint refers to Section 624. 15,
Florida Statutes (2004), as a basis for punishnent.
It states as foll ows:

General penalty.--Each WIIful violation of
this code as to which a greater penalty is
not provi ded by another provision of this
code or by other applicable laws of this
state is a m sdeneanor of the second degree
and is, in addition to any prescribed of
certificate of authority, license, or

permt, punishable as provided in s. 775.082
or s. 775.083. Each instance of such
appl i cabl e deni al, suspension, or revocation
vi ol ation shall be considered a separate

of f ense.

That provision is unrelated to adm nistrative discipline.
36. Sections 626.611 and 626. 621, Florida Statutes (2004),
all ow discipline to be inposed wherein they state:

626. 611: Gounds for conpul sory refusal
suspensi on, or revocation of agent's title
agency's, adjuster's, custoner
representative's, service representative's,
or managi ng general agent's |icense or
appoi nt nent .

626. 621: Gounds for discretionary refusal
suspensi on, or revocation of agent's
adj uster's, custoner representative's,
service representative's or managi ng genera
agent's license or appointment.
37. Section 626.681, Florida Statutes (2004), allows an
admnistrative fine to be inposed where it describes the

i nposition of an:

21



Adm nistrative fine in lieu of or in
addition to suspension, revocation,

38. Section 626.691, Florida Statutes (2004), allows the
establ i shnment of probation for violations where it states:
626. 691 Probati on. -

(1) |If the departnent finds that one or
nore grounds exist for the suspension,
revocation, or refusal to renew or continue
any |license or appointnment issued under this
part, the departnent may, in its discretion,
except when an adm nistrative fine is not
perm ssi bl e under s. 626.681 or when such
suspensi on, revocation, or refusal is
mandatory, in lieu of or in addition to such
suspension or revocation, or in lieu of such
refusal or in connection with any

adm ni strative nonetary penalty inposed
under s. 626.681, place the offending

| i censee or appointee on probation for a
period not to exceed 2 years, as specified
by the departnent in its order.

(2) As a condition to such probation or in
connection therewith, the departnent may
specify in its order reasonable terns and
conditions to be fulfilled by the

probati oner during the probation period. |If
during the probation period the departnent
has good cause to believe that the

probati oner has violated a term or
condition, it shall suspend, revoke, or
refuse to issue, renew, or continue the

| i cense or appoi ntnent of the probationer,
as upon the original grounds referred to in
subsection (1).

39. The Admi nistrative Conplaint refers to the Section

626. 9521, Florida Statutes (2004), which states:
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Unfair nethods of conpetition and unfair or
deceptive acts or practices prohibited;
penal ties. --

(1) No person shall engage in this state in
any trade practice which is defined in this
part as, or determ ned pursuant to s.

626. 951 or s. 626.9651 to be, an unfair

met hod of conpetition or an unfair deceptive
act or practice involving the business of

i nsur ance.

(2) Any person who viol ates any provision
of this part shall be subject to a fine in
any anount not greater than $2,500 for each
nonwi | I ful violation and not greater than
$20, 000. 00 for each willful violation.

Fi nes under this subsection may not exceed
an aggregate amount of $10, 000.00 for al
nonwi | | ful violations arising out of the
sane action or an aggregate amount of
$100,000 for all willful violations arising
out of the same action. The fines

aut hori zed by this subsection may be inposed
in addition to any other applicable penalty.

No violation was proven concerning this Section that would all ow
the inposition of a fine under its terns.

40. Florida Adm nistrative Code Chapter 69B-231, set outs
gui delines for inposing penalties for violations. It has been
consulted in arriving at a recommended penalty in this case.

RECOMVENDATI ON
Upon consi deration of the facts found and the concl usi ons

of law reached, it is

RECOMVENDED
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That Petitioner enter a final order finding a violation
under Count | as set forth in the conclusions of |aw, dismssing
Count 11 and suspendi ng Respondent's license for six nonths for
t he vi ol ati on.

DONE AND ENTERED this 7th day of My, 2007, in Tall ahassee,

Leon County, Florida.

(‘
——

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vi sion of Adm nistrative Hearings
this 7th day of My, 2007.

COPI ES FURNI SHED

WIlliam Gautier Kitchen, Esquire
Gregg Marr, Esquire

Depart ment of Financial Services
Di vision of Legal Services

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

L. Mchael Billneier, Jr., Esquire
Gal | oway, Brennan and Billneier, P.A
240 East Fifth Avenue

Tal | ahassee, Florida 32303
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M chael L. Rothschild, Esquire
Larry S. Davis, P.A

1926 Harrison Street

Hol | ywood, Florida 33020

Honor abl e Al ex Sink

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Level 11

Tal | ahassee, Florida 32399-0300

Dani el Summer, General Counsel
Depart ment of Financial Services
The Capitol, Level 11

Tal | ahassee, Florida 32399-0307

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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